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STATE OF TEXAS

and the 

TEXAS COMMISSION ON 

ENVIRONMENTAL QUALITY,





Plaintiffs

V.

ROBERT JON LEIMAN, Individually and

d/b/a Sunilandings Wastewater Treatment 

Facility, Sunilandings Drinking Water System, Sunilandings Utilities, and QMS

Environmental Corp. and,

Q.M.S. ENVIRONMENTAL CORPORATION, d/b/a Sunilandings Wastewater Treatment Facility, Sunilandings Drinking Water System, and Sunilandings Utilities, 



Defendants
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IN THE DISTRICT COURT OF

  TRAVIS COUNTY, TEXAS

126TH  JUDICIAL DISTRICT

MOTION FOR THE APPROVAL OF SALE OF RECEIVERSHIP ASSETS AND TERMINATION OF THE RECEIVERSHIP

COMES NOW, Plaintiff, State of Texas, and files this Motion for the Approval of Sale of Receivership Assets and Termination of the Receivership.  

I.
INTRODUCTION
1.1
On February 4, 2003, the State of Texas filed this suit, seeking the appointment of a Receiver to operate Sunilandings Drinking Water System and Sunilandings Wastewater Treatment Facility (“Sunilandings”).  Sunilandings is an abandoned water and wastewater system in Calhoun County, Texas.

1.2
On July 14, 2003, the parties agreed to, and this Court affirmed, the appointment of Jesse Wood as Receiver of the Sunilandings Drinking Water System and Sunilandings Wastewater Treatment Facility (“Systems”).

1.3
Since July 14, 2003, the Receiver has faithfully, and to the best of his abilities, operated, maintained, and repaired the Systems in compliance with the laws of the State of Texas.  

1.4
In April 2005, the Receiver was contacted by the owner of the Systems, Robert Jon Leiman, who communicated to the Receiver his interest in an immediate sale of the Systems due to financial hardship.  See Affidavit of Jesse Wood attached hereto as Exhibit A. 

1.5
The Receiver and Leiman agreed that the Receiver would purchase the Systems from Leiman for $3,500.00 cash and all outstanding debt and Receivership fees owed to the Receiver by the Systems.

1.6
Leiman has executed the Deed for the property on which the Systems sit, including all attached appurtenances and lines, to the Receiver on April 14, 2005.  A certified copy of the Deed is attached as Exhibit B to this Motion.  

II.
THIS COURT’S APPROVAL OF THE SALE OF RECEIVERSHIP 

ASSETS IS NECESSARY 
2.1
The Receiver was appointed by Order of this Court, as such, he is an officer of the Court and derives his authority from that granted to him by the Court.  Tex. Civ. Prac. & Rem. Code §64.031.

2.2
The Receiver may, with approval of the Court, sell the utilities made the subject of the receivership to pay the costs incurred in the operation of the receivership.  Tex. Water Code §13.413.

2.3
The Receiver may acquire the systems or utilities for which he has been appointed Receiver.  Tex. Water Code §13.412(g).

III.
THE SALE OF RECEIVERSHIP 

ASSETS IS IN THE BEST INTERESTS OF THE 

ESTATE AND THE CUSTOMERS OF THE SYSTEMS
3.1
The State of Texas instituted this suit for the appointment of a Receiver for the Systems because the owner had abandoned operation of the Systems, putting the health and safety of the customers at peril.  

3.2
The Receiver, as both the previous Temporary Manager and now Receiver, has invested large amounts of his time and money to improve and operate the Systems in compliance with the laws of the State of Texas, and provide the customers with safe, reliable service of drinking water and wastewater treatment.  

3.3
The owner of the Systems has indicated to the Receiver that he no longer has the ability or interest to operate the Systems.  The sale of the Systems to a willing and responsible owner/operator is the best way to insure the continued safe and reliable service to the customers of the Systems.  

3.4
Before the initiation of the Receivership, and due to the urgent need to operate the Systems, the TCEQ appointed the Receiver to be the Temporary Manager to operate the Systems.  During such time, the Receiver, as Temporary Manager, was forced to make immediate repairs and improvements to the Systems in order to bring the Systems into compliance with TCEQ rules.  The Temporary Manager billed $32,687.12 to the Systems, for necessary repairs made by the Temporary Manager, before the initiation of the Receivership.  

3.5
The Systems continue to incur compliance, maintenance, and repair costs, limiting the amount of cash available for the Receiver to retire the substantial debt incurred by the Systems while under Temporary Management.  The Systems have a small customer base, the sale of drinking water and wastewater service is the only source of income available and, after current expenses are paid, leaves little or no profit or excess.

3.6
If the sale is approved as prayed, the Receiver will continue to improve the Systems to ensure their on-going operation and compliance, thereby preserving the value of the receivership estate. 

IV.
THE RECEIVER RECOMMENDS THAT THE COURT APPROVE 

THE SALE OF THE RECEIVERSHIP ASSETS
4.1
The Receiver owns and operates a Drinking Water Utility in the same area as the Systems.  Due to his personal knowledge of the value of Water Utilities in the area, he believes that the purchase price, given the substantial debt which the Systems have incurred, is fair and reasonable.  The Receiver’s Current Accounting for the Systems is attached as Exhibit C.  

4.2
Potential buyers for the Systems could not be found, due to the large debt overshadowing the value of the Systems. 

4.3
The Systems have approximately 30 customers and the income received is not enough to pay for all expenses and make a profit.  The Receiver accepts the Systems “as is”, in full knowledge of his liabilities of purchasing said property.

4.4
The Receiver respectfully recommends to the Court, that the Court approve the sale of the Systems, for the amount of $3,500, already paid to the owner, Robert Jon Leiman.

V.
TERMINATING THE RECEIVERSHIP
5.1
This Receivership was created under the authority of Texas Water Code Section 13.412, to continue the operation of abandoned drinking water and wastewater systems.  The customers of the Systems depend on the drinking water and wastewater treatment services provided by the Systems.  The owner of the Systems however, abandoned them, leaving the customers with no alternatives for safe, reliable delivery of such vital necessities.   

5.2
The Receiver has diligently performed the duties as prescribed by the Order of this Court.  To that end, the Receiver has operated the Systems in a safe and reliable manner, providing the customers with continued service of drinking water and wastewater treatment.  The Receiver presents to the Court the Receiver’s Current Accounting for the Systems attached as Exhibit C.

5.3
A receivership is intended to be a temporary means by which the Court can abate potential damage to customers or associates of certain businesses.  In this case, customers of the Systems were not being provided with reliable service of vital utilities, thereby creating a genuine threat of unsafe and dangerous living conditions.  

5.4
The Receiver has made necessary improvements in order to operate the Systems in compliance with the rules of the State of Texas.  With the sale of the Systems approved by the Court, the need for this Receivership to continue has vanished.  

5.5
 The Receiver stipulates that upon the Court’s approval of the sale of the Systems, all past due Receivership fees, costs, and debt currently due to the Receiver, both as Temporary Manager and Receiver, by the Systems, are hereby included in the purchase price of said Systems, and the Receiver will not pursue further payment of said Receivership fees, costs, and debt against the Systems, or any other party hereto.

5.6
The Plaintiff asks that the termination be effective upon approval of the Sale, Transfer, and Merger Application (“STM”) by TCEQ and a filing of the Receiver’s final accounting with the Court.  

5.7
Upon TCEQ approval of the STM, the Receiver and TCEQ may enter into a compliance agreement, thereby binding the Receiver to continue to operate the Systems in compliance with the rules and statutes of the State of Texas.

PRAYER

WHEREFORE PREMISES CONSIDERED, the Plaintiff respectfully prays that the Court:



A)
grant this Motion and approve the sale of the Sunilandings Drinking Water System and Sunilandings Wastewater Treatment Facility (“Systems”) as set forth in this Motion, and;  



B)
upon the Court’s approval of the Receiver’s Final Accounting, direct the appropriate disbursement of any remaining funds or other assets in the hands of the Receiver, confirm all acts of the Receiver, discharge the Receiver from further obligation in this matter, release the Receiver and his surety from further obligation on their bond, and dissolve the receivership.

Respectfully submitted,

GREG ABBOTT

Attorney General of Texas

KENT C. SULLIVAN

First Assistant Attorney General
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Deputy Attorney General for Litigation
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Assistant Attorney General
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